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Chi ef Judge CRAWFCRD del i vered the opinion of the
Court.

Pursuant to his pleas, Appellant was convicted by a
mlitary judge of wongful use and wongful distribution of
| ysergic acid diethylamde (LSD), in violation of Article
112a, Uniform Code of MIlitary Justice [hereinafter UCM],
10 U.S.C. 8§ 912a (2002). The convening authority approved
the sentence of a bad-conduct discharge, 18 nonths’
confinenent, and reduction to the | owest enlisted grade.
The Court of Crimnal Appeals affirmed the findings and

sentence. United States v. Gogas, 55 MJ. 521 (A F. C

Crim App. 2001). W granted review of the follow ng
I ssues:

l. VWHETHER THE Al R FORCE COURT OF CRI M NAL
APPEALS ERRED | N HOLDI NG THAT A LETTER
APPELLANT WROTE TO H S CONGRESSVAN
(PROSECUTION EXHIBIT 9), IN WH CH
APPELLANT COMPLAI NED OF HI S TREATMENT BY
Al R FORCE AUTHORI TI ES, WAS PROPERLY
ADM TTED | N EVI DENCE DURI NG THE SENTENCI NG
PHASE OF H S COURT- MARTI AL WHERE 10 U. S. C
§ 1034 (2002) PROH BI TS RETALI ATI ON
AGAI NST SERVI CEMEMBERS VWHO COVPLAIN TO
CONGRESS.

1. VWHETHER THE Al R FORCE COURT OF CRI M NAL
APPEALS ERRED | N HOLDI NG THAT PROSECUTI ON
EXH BIT 9 WAS PROPERLY ADM SSI BLE | N
SENTENCI NG UNDER RULE FOR COURTS- MARTI AL
1001 AS A MATTER I N AGGRAVATI ON AND AS A
MATTER RELATED TO APPELLANT’ S
REHABI LI TATI ON POTENTI AL.

For the reasons set forth below, we affirm
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FACTS

On January 27, 2000, Appellant confessed to using LSD
on approxi mately 20 occasions. During sentencing, the
Government i ntroduced, w thout objection, records of two
i nstances of nonjudicial punishnment under Article 15, UCMI,
10 U.S.C. § 815 (2002). One was for Appellant’s underage
possessi on of al coholic beverages, and the second for
Appellant’s failure to go to an appoi nted place of duty.
The Governnment al so successfully introduced three letters
of reprimand for Appellant’s mnor disciplinary
i nfractions.

In addition to personnel records, the Governnent
offered a letter, dated May 11, 2000, that Appellant wote
to a Congressman requesting assistance with Appellant’s
i mpending court-martial. 1In the letter, Appellant
recounted his “journey down the road of self-destruction,”
and linked it to his repeated failures to appear for work
and to other disciplinary infractions. Appellant
conpl ained that the crimnal charges had damaged his
reputation at work, and argued that the charges were not
provabl e because there was no physical evidence, only
W tness testinony.

Def ense counsel objected to the letter, arguing that

it was not adm ssible as a matter in aggravation under Rule
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for Courts-Martial [hereinafter R C.M] 1001(b)(4), or as
opi nion evidence of rehabilitative potential under R C M
1001(b)(5). The Governnent argued that Appellant’s views
in the letter about whether he should be prosecuted for the
of fenses were evidence of a lack of rehabilitative
potential. The mlitary judge concluded that the letter
was adm ssi bl e aggravati on evidence because it related to
the crimes in question, and that it was relevant to
Appel lant’s rehabilitative potential.
DI SCUSSI ON

|. The Governnent did not Retaliate Agai nst Appell ant

Appel l ant clainms that his sentence, aggravated by the
use of his letter as evidence, qualified as an unfavorabl e
per sonnel action designed to punish himfor witing the
letter. We disagree.

Title 10 U.S.C. 8§ 1034(a)(1l) provides that “[n]o
person may restrict a nenber of the arned forces in
communi cating with a Menber of Congress or an | nspector
CGeneral[.]” The statute further dictates that “[n]o person
may take (or threaten to take) an unfavorabl e personnel
action, or withhold (or threaten to withhold) a favorable
personnel action, as a reprisal against a nenber of the
armed forces for making or preparing . . . a conmunication

to a Menber of Congress or Inspector Ceneral.” 10 U S.C
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8 1034(b)(1)(A). The Suprenme Court has highlighted the
statute’s purpose “to let every man in the arned services
have the privilege of witing his Congressman or Senator on
any subject if it does not violate the law or if it does

not deal with sone secret matter.” Brown v. dines, 444

U S 348, 359 (1980) (quoting 97 Cong. Rec. 3776, 3877
(1951)).

It is clear that to violate 10 U S.C. §8 1034, a person
must initiate a negative personnel action specifically in
retaliation for a servicenenber’s comunication with a
Menber of Congress. |In the present case, there is no
evi dence that the Governnent prosecuted Appellant, and that
the trial counsel subsequently introduced the letter, to
retaliate for any action by Appellant. The Governnent
charged Appel | ant not because he wote a letter to a
Congressman, but because he wongfully used and distributed
LSD -- offenses that occurred well before Appellant even
wote the letter. 1In short, while there may be
ci rcunst ances where the use of a congressional

communi cation in the context of a court-martial proceeding
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woul d constitute a prohibited retaliation under 10 U S. C
8§ 1034, those circunstances are not present here.EI
1. The Letter was Proper Aggravation Evidence

Appel l ant further argues that the letter was
inproperly adm tted as aggravation evidence and as evi dence
of a matter related to his rehabilitation potential. W
hold that the letter was proper aggravation evidence. W
need not address the letter’s admssibility as a matter
related to Appellant’s rehabilitation potential, for the
fact that evidence nmay be inadm ssible under one rul e does

not preclude its admssibility under a different rule.

United States v. Abel, 469 U S. 45, 56 (1984); United

States v. Ariail, 48 MJ. 285, 287 (C A A F. 1998).

R C M 1001(b)(4) permts the Government to introduce
evi dence of "“any aggravating circunstances directly
relating to or resulting fromthe offenses of which the
accused has been found guilty.” Aggravation evidence may
i ncl ude “evidence of significant adverse inpact on the
m ssion, discipline, or efficiency of the command directly

and imredi ately resulting fromthe accused’ s offense.” Id.

YIn addition to relying on the statute’s prohibition against
retaliatory actions, Appellant asks this Court to establish a broad
privilege or public policy prohibition against use in a court-narti al

of communi cati ons by servicenenbers to Menbers of Congress, even in the
absence of retaliation. The remedial provisions of the statute are
limted to retaliatory actions, and we decline to extend the statute
further.
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Moreover, this Court held in United States v. Vickers, 13

MJ. 403, 406 (C. M A 1982), that aggravati ng evi dence

i ncl udes “evidence which is directly related to the offense
for which an accused is to be sentenced so that the

ci rcunst ances surroundi ng that offense or its repercussions
may be understood by the sentencing authority.” Counsel
may present such evidence through a stipulation of fact,

W tness testinony, or the accused' s own statenents.

Accordingly, in United States v. Irwin, 42 MJ. 479, 483

(C.A AF 1995), this Court held that a tape recording of
the appellant’ s statenent during the providence inquiry was
properly admtted under R C. M 1001(b)(4)E]because it was
“directly related to the offenses of which [the] appellant
was found guilty....”

In accordance with R C.M 1001(b)(4), Appellant’s
letter was a statenent by the accused directly relating to
the of fenses of which he was found guilty. The letter
reveal ed an aggravating circunstance: Appellant’s
indi fference to anything other than his own pl easure.

Appel lant wote, “I was living ny life with blinders on and

not thinking of the consequences at the tine. The only

2R C. M 1001(b)(4) “is consistent with the interpretation of paragraph
75 b(3) (later amended to be paragraph 75 b(4) of MCM 1969 (Rev.) by
Exec. Order No. 12315 (July 29, 1981)) . . . [and] United States v.
Vickers, 13 MJ. 403 (C.MA. 1982).” Manual for Courts-Martial, United

States (2002 ed.) app. 21, at A21-71.
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thing I was concerned with was maki ng nmyself happy with
using [LSD].” Indifference to the nature or consequences
of crimnal conduct is an aggravating factor that may be
considered in determ ning an appropriate sentence for that
m sconduct. & The military judge did not abuse his
discretion in admtting the letter as aggravation evidence.

See Vickers, 13 MJ. at 406.

The decision of the United States Air Force Court of

Crimnal Appeals is affirned.

3 Moreover, this Court has noted the devastating |ink between

servi cemenber drug use and mlitary performance. United States v.

Bi ckel, 30 MJ. 277 (C.MA. 1990)(recogni zing that drugs di mnish the
mlitary effectiveness of servicenenmbers who use then); United States
v. Beeker, 18 CMA 563, 565, 40 C MR 275, 277 (1969) (identifying

t he possession of drugs by nmilitary personnel as “a matter of immediate
and direct concern to the mlitary as an act intimtely concerned with
prejudi ce to good order and discipline or to the discredit of the arned
forces").
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